HSK:KTR [12/15/2005]
Item No. 28.

AN ORDINANCE '1 0 T 8 3 5

APPROPRIATING FUNDS IN AN AMOUNT NOT TO EXCEED $4,248,276.00;
ACCEPTING AN UNDERGROUND STORM WATER EASEMENT AND
AUTHORIZING THE EXECUTION OF A DEVELOPER PARTICIPATION
CONTRACT (BROADWAY CORRIDOR WATERSHED SA6) BETWEEN THE
CITY OF SAN ANTONIO AND GUENTHER DEVELOPMENT, LLC, IN
CONNECTION WITH THE BROADWAY CORRIDOR PHASE 1, PART II, A
2005 STORM WATER REVENUE BOND PROJECT LOCATED IN COUNCIL
DISTRICT 2; AND PROVIDING FOR PAYMENT.

* * * * *

WHEREAS, the construction of drainage infrastructure in the Broadway Watershed will reduce flooding
and increase public safety; and

WHEREAS, a developer participation agreement, pursuant to Sections 212.071, et seq. of the TEXAS
LOCAL GOVERNMENT CODE, will further the construction of the project and provide a drainage easement;
and

WHEREAS, the City’s share of the costs will be capped at $4,248,276.00, NOW THEREFORE
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The City Manager or her designated representative, is hereby authorized to execute an
Agreement with the developer, Guenther Development LLC, in substantially the form appended hereto
and incorporated herein as Attachment I, for the construction of drainage infrastructure from the
intersection of Alamo and Cunningham Streets (near the East right of way line of Broadway Avenue)
under the property and Avenue B, to the Catalpa Pershing Channel in Brackenridge Park and the
conveyance of a Drainage Easement across the subject property to the City.

SECTION 2. The proposed agreement must be executed within 45 days of signing of this
Ordinance; otherwise, the agreement must be considered through a subsequent ordinance. Should an
agreement be negotiated which substantially varies from the terms of the appended Attachment I, the

agreement must be considered through a subsequent ordinance.
SECTION 3. The following financial adjustments are hereby authorized to effect this Ordinance:

(a) The amount of $4,248,276.00 is appropriated in fund 48004000, 2005 Storm Water Revenue Bonds,
WBS RB-00084-01-01-13 GL account 6102100 — Interfund Transfer out entitled Transfer to 23-03728-
90-03. The amount of 4,248,276.00 is authorized to be transferred to fund 48099000.

(b) The budget in fund 48099000, Project Definition 23-03728, Broadway Corridor Phase I, Part II shall
be revised by increasing WBS element 23-03728-90-03 entitled TRF FR WBS RB-00084-01-01-13, GL
account 6101100 — Interfund Transfer In, by the amount of $4,248,276.00.

(c) The amount of $4,248,276.00 is appropriated in Fund 48099000, Project Definition 23-03728,
Broadway Corridor Phase I, Part II, WBS element 23-03728-05-02-01 is authorized to be encumbered
and made payable to G.H. Guenther & Son, Inc.
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SECTION 4. The financial allocations in this Ordinance are subject to approval by the Director of
Finance, City of San Antonio. The Director of Finance may, subject to concurrence by the City Manager,
or her designee, correct allocation to specific SAP Fund Numbers, SAP Project Definitions, SAP WBS
Elements, SAP Internal Orders, SAP Fund Centers, SAP Cost Centers, SAP Functional Areas, SAP Funds
Reservation Document Numbers, and SAP GL Accounts as necessary to carry out the purpose of this
Ordinance.

SECTION 5. This ordinance becomes effective on December 25, 2005.

PASSED AND APPROVED this __15th day of __December , 2005.

A Gl

) PHIL HARDBERGER
ATTEST: 17777 IR/ /B /‘%
ity Cler
APPROVED AS TO FORM:

Office of the City Attorney

By
ity Attorn




ATTACHMENT I

Praft 930/Final 12-7-05
DEVELOPER PARTICIPATION CONTRACT
BROADWAY CORRIDOR WATERSHED SA6
STORM WATER DRAINAGE PROJECT

THIS DEVELOPER PARTICIPATION CONTRACT for certain considerations regarding

a storm water drainage project in the area of the southwest corner of the intersection of
Broadway Avenue and Cunningham Street, in the City of San Antoa,ﬁ:; Bexar County, Texas,
dated as of , 2005 (hereinafter " the "Effective Date") is
entered into by and between THE CITY OF SAN ANTONI@; TEXAS, a Texas municipal
corporation, and GUENTHER DEVELOPMENT, LLC, a:’fexas imited liability company,
pursuant to Ordinance No. passed by the Clty of San Antonio City Council on
, 2005. A

Whereas, Developer is the owner of the Propé 3
subject to flooding and drainage problems.

ﬂ}ect is in the Cﬁ;) interest and obtaining the

Whereas, the construction of th /
ainage E%mmt (as defined below) will

Construction Documents (as defined belo
further the Project.

Whereas, receipt oﬁm&s@@nstrucnon D“Ecuments and., Dramage Easement will benefit
the City because, am &fe ings: (i) the Pregect (as defined below) will reduce flooding in
the area of the Bro dw heéd SA6 and will.increase public safety in the area adjacent to
ll ob%n the Drainagé Easement without monetary consideration;
: elopment of the Property and the areas surrounding

Ono]

NOW, TH
other good and \fﬁ bl
acknowledged, the p g
follows:

tonsideration, the receipt and sufficiency of which are hereby
ereto, intending to be legally bound, do hereby covenant and agree as

A. DEFINITIONS:

Certain terms used in this Contract (defined below) shall have the meanings set forth as
follows:

1. "City" means the City of San Antonio, Texas, a Texas municipal corporation.




2. "City Share" means ninety-six percent (96%) of the engineering costs and
expenses required to prepare the Construction Documents and ninety-six percent (96%) of the
cost and expenses to construct the Project (i.e., City Share equals the sum of City Share/Plans
and City Share/Facility). In no event shall City Share exceed $4,248,276 without a written
agreement to the contrary between the parties.

3. "City Share/Plans" means ninety-six percent (96%) of the costs and expenses to
prepare the Construction Documents, including but not limited to, all engineering fees and
expenses for all studies, opinions of probable costs and other work performed by the Project
Engineer related to Watershed SA6. In no event shall City Share/Plans exceed $294,981.

4. "City Share/Facility" means ninety-six percent { 6% yof the costs and expenses to
construct the Project. In no event shall City Share/F acxllty excaed $3,95 3‘2,95

6. "Contract Documents" means this Cofity
attached hereto and made a part hereof for all purposes.

7. "Construction Documents
Project which shall be provided by the D”&vei%jé;
Construction Documents shall 1llustrate the di

Documents is prov1ded in,
A
8. "De
company;—

"Dramage Eﬁ_ﬁ&mem“ %
Y Ueveloper to @f 4

the Drainage Easenién_ Vg eveloper to City set forth on Exhibit B attached hereto and made a
part hereof for all purppses.

12.  "Project" means the drainage facility and improvements to be constructed by
Developer that is represented and depicted in the Construction Documents, being underground
box culverts and related improvements extending from the intersection of Alamo and
Cunningham Streets (near the east right-of-way line of Broadway Avenue) to the Catalpa
Pershing Channel in Brackenridge Park.

13. "Project Engineer" means Pape-Dawson Consulting Engineers, Inc.




14. "Property” means the real property, comprising approximately 5.408 acres,
situated in the City of San Antonio, Texas, owned by Developer, and more fully described in
Exhibit A.

15. "Work" means the installation and construction of the Project by Developer in
accordance with the Construction Documents and as provided herein.

B. CONTRACT PROVISIONS

L. Backggound. This Contract qualiﬁes as a "Develgﬁef“ Participation Contract"

the Property. To accommodate City needs, Develoger has ag;gsed to oversize ‘fhi: famhty to
convey 1503 cfs relating to stormwater generated from dpproximately 343 acres upstream of the
Property. City shall pay the cost for oversizing the origitia ’facxhty by paying the City Share.
The total cost of the Project is estimatedito be $4,425,288. A@@g&aﬂed estimate of the cost of the

Project is attached hereto as Exhibit D.
Exhibit D. A depiction of the Project is'
purposes.

calculation of thesﬁz&y Share is also illustrated in
xhibit E aﬁckﬁmade a part hereof for all

( o ‘
2. nd. Other Easements.=Peveloper shdll convey the Drainage Easement
to City pursuant to and: in the oﬁ%f Exhibit Bi The Easement Document shall be executed by
Developer, as Grantof“" ‘ﬁ‘!sly upon exé‘@;ﬁon of this Contract and shall be held in

4 ‘*‘“ .(as deﬁ&ed belovf/) rsﬁeveloper at which time the Easement Document
shall be ;e orded m'tﬁeER.eal Pré‘ﬂ ty Records of Bexar County, Texas. Developer and/or City
ting.ef the occurrence of either of the conditions set forth in
EA1L ding sentence. If one party sends such a notice to the Escrow Agent
without Joﬁ’iﬁe: of the other y, such party shall send a copy of such notice to other party in
accordance wﬁﬁ}‘ JParagraph 17_ below. Escrow Agent shall record the Easement Document in the
Real Property Ret fds of Bexar County, Texas, within three (3) days after receipt of a notice
signed by both p ié%wﬁf any time that is 15-30 days after receipt of a notice signed by only
one of the parties proyijded that no legal action has been filed to restrain, enjoin or otherwise
prevent the filing of"the Easement Document. The Drainage Easement shall be free of
encumbrances at all times prior to actual release to City, other than as set forth in Exhibit B.

City shall provide or be responsible for obtaining any easements (other than the Drainage
Easement) or the necessary permission required to construct the Project, including third-party
consents and approvals, subject to any other governmental requirements or controls. In addition,
City shall be responsible for obtaining any permission required to relocate any utilities in
connection with the construction of the Project.




3. Construction. Developer shall commence construction of the Project within ten
days after the later of (i) execution and delivery of this Contract by City and Developer, (ii)
approval of the Construction Documents by the Director, and (iii) receipt by Developer of all
governmental and regulatory permits and approvals required in connection with the construction
of the Project. Developer's obligation to commence construction of the Project is conditioned
upon the receipt by Developer of such permits and approvals on such terms and conditions as
Developer may deem to be acceptable in Developer's reasonable discretion. City agrees use its
best efforts (without cost or expense to City) to obtain and shall assist Developer in obtaining all
permits and approvals required in connection with the Project. Withgit,limiting the foregoing,
City agrees to use its best efforts (without cost or expense to Clty&ﬁ» o apply for and obtain all
requisite approvals from the Texas Department of Transportatx@r’i’ ad the party that owns and
controls the Catalpa Pershing Channel required in connectggn with@'f'ftﬁhe construction of the
Project. Construction of the Project shall at all times be Qerf%xmed in"g good and workmanlike
manner using only first class materlals as specified in tﬁ;@é@pnstructmn Yocuments. Only new
the approved
Construction Documents Any variations fron‘i*f‘ gval.sby City's
Representative. In the event change orders are nece nnection w1th the é&enstructwn of
the Project, Developer shall submit the same to City's

y change order by both Developer
and City's Representative, the cost of %e%gm]ect shall be bl‘lsted to the extent the same is
modified thereby and the City Shar# shall alsoiﬁt

Notwithstanding the foregoing, Developer acknowig
authonty to fund only up to the max1mum :

payment of ",llty as may be attributable to the completed
construct1ori [ %* i e last penoglc draw request. Any such draw request shall be

materials used. @@,gy shall p Efthe portion of City Share/Facility covered by such periodic draw
request within ﬂ%%(w) days following City's receipt thereof. City shall not be liable to
Developer, Contracioror any third parties for any delays with regard to construction of the
Project other than thoge directly and actually caused by City and which are beyond the City’s
customary application’ ‘of developmental processes.

Developer shall enter into a contract (the "Construction Contract”) for construction of the
Project with a licensed contractor selected by Developer (the "Contractor") subject to City's
approval, which approval shall not be unreasonably withheld provided such contractor has the
proven capacity, solvency and expertise to construct the Project. Once commenced, Developer
shall cause construction of the Project to be prosecuted diligently and continuously until
completion in accordance with the Construction Documents as certified jointly by the Project
Engineer and the Director. The Director shall have the authority to accept the Project on behalf




of City, and City shall accept ownership and maintenance of the Project upon approval of the
completed Project by the Director.

Prior to the commencement of construction, the Developer shall provide City with (i)
payment and performance bonds in form in accordance with the Texas Local Government Code
and the Texas Insurance Code reflecting the City as beneficiary thereunder, and (11) insurance
certificates showing the City as a named insured in types and amounts reasonably required by the
City's Risk Management Department. The foregoing shall remain active throughout the course
of construction of the Project. LN

shall be provided to the City no later than 60 day
certified by the Project Engineer and the Director.
During construction of the Projec éfD
quarterly status reports showing the pe €
incurred in connection with the construction ¢

4. Inspections. The Project shaH be ac esﬁf@@ﬁa’ll times to the Director or his
designee for inspection. e Developer acknmﬂ’edges an)""%spec‘uons performed by City for
purposes of this Contqagi”(as opposed to routine *bulldlng and construction inspections performed
by City for perm1tt1;1§ii,‘,, d acceptante purposes cmpmon to all similar construction projects) are
for the benefit of C1ty on@? ind m t be rehed uﬁﬁl by others, be claimed by Developer as an

itdgrante : :5, E@mﬁrmver by City, or used for any purpose by

ts. Developer shall provide City with a complete set of
ocument;g;leetmg the requirements of this Contract——ne——later——%haﬂ

Construction

Broadway. Construc m part of the Project shall in no event commence prior to City approval of
the Construction Doc f’s for that part of the Project. The Construction Documents shall be
prepared in accordance with the requirements of this Contract and be prepared by and bear the
seal of the individual engineer working on behalf of the Project Engineer. City shall pay to
Developer City Share/Plans thirty (30) days after receipt and approval of the Construction
Documents by the Director. Developer shall cause the Project Engineer to commence
preparation of the Construction Documents promptly upon full execution of this Contract and to
diligently continue same to completion. Developer shall provide City with copies of Project
Engineer's invoices for the Project as such invoices are received by Developer. The Construction
Documents shall conform to all applicable local, state and federal codes and regulations and
customary engineering practices. City shall own the Construction Documents upon payment of




City Share/Plans and Developer shall obtain and provide Project Engineer's assignment of its
interest to City. Developer hereby assigns its interest in the Construction Documents to City, to
become effective upon receipt by Developer of City Share/Plans. City shall own the
Construction Documents for all purposes and may duplicate them, license them, use them and re-
use them for any and all purposes.

6. Warranty. If the Work is found to be defective, either wholly or in part, and/or
found to be non-conforming with the Contract Documents and/or the Construction Documents
during the 12-month period following acceptance of the Project by CLm .Developer shall correct
such defective or non-conforming Work within thirty (30) days of m‘mce ‘thereof given by City.
Developer may take such longer time to correct such Work 7@% be reasonably necessary,
provided Developer is working diligently and continuously toWards ;gc‘;ure If Developer fails to
cure such defective or non-conforming Work, then City ;»zat its owz
defective or non-conforming Work, by City's own crews: or by outsic tractors, and the
reasonable cost of such correction shall be deemed taﬁé sums due City by"Deyeloper, at City's
other outstan nig sums due by
iall be determined:By prevailing
: *ilch defects and/ot labor. Upon
. product and material warranties,
and/or assigned to City to the

pense, correct such

m

completion of the Project, as previously defined, all avai I
including all warranties given by Contffgptor, shall be prov
extent ass1gnable Thls Contract shall ba &ee

,perate as an agreement by Developer to allow City access to the
essary to complete the Project. These remedies are in addition to any money
damages and/or I‘e% equltable and/or other contract rights City may have in the event of a
Default; provided th: t;;wls expressly agreed that neither party shall have the right to seek
consequential, special Qf%unltlve damages against the other for any default under this Contract.

8. Record. This Contract, at City's option, may be filed and recorded in the real
property records of Bexar County, Texas. This Contract is a covenant that shall be and is binding
on subsequent owners of the Property or any part thereof, and operates as a covenant that runs
with the land.

9. Representatives. The City hereby designates the Director and/or such other
person or persons as the Director may hereafter designate upon prior written notice to Developer,
as the "City's Representative." Developer hereby designates Thomas A. McRae, or such other




erson as Developer may hereafter designate upon prior written notice to the City, as
p P 1ay egn pon p
"Developer's Representative."

10.  Representations and Warranties. Developer and City represent, warrant, certify
and agree that neither this Contract, nor the Contract Documents, nor any part of the relationship
between the parties hereto shall be construed in any way or operate as creating a joint venture,
partnership or other business entity between Developer and City.

1. AssigI_n_n_ent Developer may not assign its rights oL, obligations under this
Contract without the prior written consent of City. Any such assigriment,swhether voluntary or
involuntary, by operation of law, under legal process or prg edings, by receivership, in
bankruptcy or otherwise, without the prior written consent of City shall:.at City's option, be of no
force and effect whatsoever. Any consent to any such assi nment or t ransfer shall not constitute
a waiver of any of the restrictions of this section and the;p v1510ns of thi: tion shall apply to
each successive assignment or other transfer hereunder; if any " This section ofithis Contract shall

have no effect on any other provisions of this Contg*

12. Indemnity. During the performance\' rk Developer shall direct the
Contractor(s) and other contractors to exercise care id accident or injury to persons
and/or property and/or the Property. 'and maintain ﬁi‘ﬁclent barriers, signs and all
necessary safeguards, including waté,« en, if necessarywmx order to protect against
accidents. Developer shall also direct th%;‘ i ractor(s) and ot €F contractors to maintain
g
adequate lighting, reflective and other wammgﬂﬁmﬁw s, ke reasonable precautions to
protect persons and property and prevent® ggcldents% amage arising out of the Work.
Developer shall defend, ”‘tgg% indemnify 4 (?"i hold harmless City from and against all
claims, damages to p roperty, demands, causes of action, liability or proceedings
and all costs and expep zfiund and atto*i;;le ' fees and cost of suit, arising, in whole
or part, whether now j\gerwnse, ouﬁ%ﬁf or resulting from Developer's and/or
Contractor's pgxformancé@ sthe ™ Work:: nd/or Developer's other obligations under this
Contract, JE@‘“ : i%i‘?ggt Documents, and/orthe Construction Documents This provision
survives:iermination %ﬁ&or exp’mmn of this Contract.

'ty ithstanding thegfpregomg paragraph, GOSAQQ and Developer agree that this
indemnity §$ll not operat% alter, remove or waive any governmental immunity available

in connection m$the Proj eg?

i

of the parties agreemetit and may not be contradicted by evidence of any prior or
contemporaneous statements, representations, agreements or understandings, whether written or
oral. The parties expressly agree that no such statements, representations, agreements or
understandings exist. The parties further intend that this Contract constitutes the complete and
exclusive statement of the parties' intent and that no extrinsic evidence may be introduced in any
proceeding involving the Contract Documents. No addition to, deletion from, or modification of
any term or provision of this Contract shall be effective unless it is made in a writing signed by
the parties hereto.




14.  Conflicts Between Documents. In the event of any conflict between the Exhibits
hereto and the terms and provisions of this Contract, the terms and provisions of this Contract
shall control; provided, however, that the Easement Document is and shall be a complete and
final expression of the terms of the Drainage Easement and shall be interpreted, construed and
enforced without reference to this Contract.

15.  Waiver. It is understood and acknowledged that City exercises no control over
the means of accomplishing the Work. No approval by City shall i impose any liability on City
for any risk or damage to persons or property or the Property or s ply or guarantee any
drainage implications or the operation of the drainage facilities to arties, any other party or
otherwise.

bﬁlff% under this Contract shall be
in writing and shall be be (1) mailed by certified mail, post gw “‘gepald return recexpt requested, or

forth as follows:

If to Developer:

4—2—?129 E. Gienther p
San Anton18 TX 78204
‘Telephone N'm (3210) 351-6252

.Kntomo Texas 78283-3966
f%lephone No.: (210) 207-8024

City of San Antonio

Attn: ——————— Assistant-City Attorney
P.O. Box 839966

San Antonio, Texas 78283-3966

Telephone No.: (210) 207-8940

Any communication so addressed and mailed shall be deemed to be given on the earliest of: (a)
when actually received or delivered; (b) when proof of return of certified mail is received; or (c)
on the first business day after deposit with an overnight air courier service, if proof to the address
of the intended addressee is provided. A change of address may be given by written notice as
provided herein.




18.  Third Party Beneficiaries. There shall be no third party beneficiaries to this
Contract.

19.  Partial Invalidity. Any provisions or part of this Contract held to be void or
unenforceable under any law or regulation shall be deemed stricken and all remaining provisions
shall continue to be valid and binding upon the parties and construed as close as reasonably
possible to their original intent.

20.  Authority of Signatory. The persons signing on behalf of each of the parties to
this Contract represent that they each have the authority to bind their réspective party to this
Contract. The 51gnature on this Contract or any document on be%ﬁ If.of City is subject to passage
of an ordinance approving the authority of such signatory. e

21.  Gender and Number, Other Terms. Wherc@;he context 6"f§t}§1s Contract permits,
the singular shall include the plural, the plural the mg@ﬁlar, and the masculifié; shall include the
neuter and feminine. , : .

22.  Goveming Law and Venue. Thls Conty t §h§ff ‘be construed ;

Texas.

23. st shall
conduct or dealing. Any modlﬁcatlon of th1§ ngtra‘ '
authorized party.

25. .Force-Maj he e loper or City is unable in whole or in part by
force malég‘ﬁfe At y enant, agreement, obligation or undertaking to be kept or
perforxgﬁ“d under this ne, for the performance of such covenant, agreement,

obhg’iﬁ*ffq% or undertaking"s a1l be extended for the period of such delay, and such
default sh: remedied with:all reasonable dispatch. The term "force majeure” as employed in

this section §hall_ include ac‘tsxof God, acts of terrorism, strikes, lockouts, or other industrial
disturbances, aéfé’q a pubh@m .enemy, war, blockades, riots, epidemics, earthquakes, explosions,
accidents, or rep%i's”” maehmery or pipes, the delays of carriers, or inability by reason of
governmental regulafi 1/to obtain materials, acts of public authorities, or other causes, whether
or not of the same klnﬁ as spec1ﬁcally enumerated, not within the control of the party claiming

suspension and which by the exercise of due diligence such party is unable to overcome.

[Signatures on next page]




IN WITNESS WHEREOF, this Contract is entered into as of the day and year set forth above.

CITY:

CITY OF SAN ANTONIO,
a Texas Municipal Corporation

ACKNOWLEDGED AND AGREED TO AC S 4
ESCROW AGENT: Faiggn

mient \Zggs* acknowledged before me on , 2005, by
‘ 1 of the CITY OF SAN ANTONIO, a Texas
municipal corporation, on behalf of said corporation.

Notary Public, State of Texas

10




STATE OF TEXAS §

§
COUNTY OF BEXAR  §

This instrument was acknowledged before me on this day of ,
2005, by , the of
GUENTHER DEVELOPMENT, LLC, a Texas limited liability company, on behalf of said
limited liability company.

Schedule of Exhibits:

Exhibit A - Property
Exhibit B — Underground Stormwater Easement
Exhibit C — Construction Documents
Exhibit D - Developer Cost Estimate
Exhibit E — Depiction of Project
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EXHIBIT A
TO
DEVELOPER PARTICIPATION CONTRACT

PROPERTY

See Attached
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EXHIBIT B
TO
DEVELOPER PARTICIPATION CONTRACT

UNDERGROUND STORMWATER EASEMENT

STATE OF TEXAS L
KNOW ALL PERSONS‘BY THESE PRESENTS:

Lon G L

COUNTY OF BEXAR

GUENTHER DEVELOPMENT LLC, agslTean llmlt@{

That, l'ability company

sufficiency of which are hereby acknowledged and cont
and by these presents does hereby grant, sell and convey mt
P. O. Box 839966, San Antonio, Texas?}

spec1ﬁc purpose of permitting Grantee

County, Texas as more p;;'
Exhibit A and a draw;pg ‘
"Easement Area")

w,m

Grantee shall havt A&e r%mv remove fr@m the Easement Area by standard industry
od. 30 management; all trees, and parts thereof, any vegetation or

Signment in wﬁéle or in part, the full and complete enjoyment of the Easement
Area without llmﬁatlon, inclyding the right to use the surface of the Easement Area, except that
Grantor's use of the emeilt Area shall not unreasonably interfere with the rights specifically
granted herein to Grantee. Grantor shall have the right to dedicate, construct, place, maintain,
lay, inspect, protect, %p*%rate repair, alter, substitute, replace and remove, except the Easement
Appurtenances (i) surfacing materials, roads, streets, sidewalks, parking lots, landscaping and
other improvements on, over, across and along the Easement Area, and (ii) telephone, electric,
gas, sewer and water lines or public utilities across and through the Easement Area and such
activities shall not constitute interference with the Easement so granted so long as such
improvements on the Easement Area do not materially and unreasonably impair Grantee's use of
the Easement. Grantor shall also have the right to connect the stormwater drainage lines and
facilities serving Grantor's Property described in Exhibit C hereto ("Grantor's Property") into the
Easement Appurtenances at such locations as may be necessary or desirable to allow the

13




transmission of the stormwater drainage from Grantor's Property into the Easement
Appurtenances (the "Drainage Connections"), provided that such Drainage Connections are done
at no cost to Grantee and in a manner that does not unreasonably interfere with the Easement
rights of Grantee hereunder.

Grantor acknowledges that the Easement herein granted is paramount to the fee interest
reserved by Grantor and is for the exclusive benefit of Grantee only. Notwithstanding any other
provision contained herein, except for the Drainage Connections, Grantor may not dedicate,
construct, place, maintain, lay, mspect protect, operate, repair, alter, s;zbstltute, replace, remove,
or in any way otherwise intrude in or on the Easement Appurtegances, including the outside
surfaces thereof. Grantor may install and operate utility linessangd, other facilities within the

improvements (the "Improvements") in the EasémentiAzea shaﬂ be mstalled andbnﬁamtalned at
Grantor's own risk. Grantor shall provide Grantee with yilt drangs showmg the location of
the Improvements in the Easement Area within thirty (30 f
Improvements In the event of any da

shall bear the cost of any repair or replaceni n aW
from such damage to the 1mprovements (other th

3 a; "

The Easement dog%ﬂggt consntut e conveyaice of fee simple title to the Easement Area
or of the mme&l ' 1ghts thérem 4n id thereunder, but rather a conveyance of the
Easement gnly rant that 1s subject to all matters of record in Bexar County,
Texas : ment Area on this date, and all easements nghts of—way
and e.p'

-----

i

situated on a c6ﬁim,on boun@ary, any dlscrepancles conflicts or shortages in area or boundary
lines; and any eﬁsggg epcroachments or overlapping of improvements (collectively, the
"Permitted Exceptlonﬁ“

Grantee shall mamtain and repair the Easement Area and the Easement Appurtenances at
its sole cost and expense, to the extent necessary to keep the Easement Area and the Easement
Appurtenances in good condition and repair, and in compliance with all City and governmental
ordinances, rules and regulations. Grantee shall have access over the drives and access ways
situated from time-to-time on Grantor's Property so as to access the Easement Area at all times.
Grantee shall promptly restore the surface of any property damaged by Grantee's use of the
Easement, at Grantee's sole cost and expense, including without limitation restoration of any
sidewalks, driveways, parking areas or similar surface improvements located upon or adjacent to

14




the Easement Area, which may have been removed, relocated, altered, damaged, or destroyed as
a result of the Grantee's use of the Easement Area. Grantee shall remove any debris resulting
from its use of the Easement Area pursuant to the Easement.

TO HAVE AND TO HOLD the Easement and rights unto Grantee, its successors and
assigns, until the use of the Easement by Grantee shall be permanently abandoned. Grantor does
hereby bind itself and its successors to warrant and forever defend all and singular the Easement
and rights unto Grantee, its successors and assigns, against every person whomsoever lawfully
claiming or to claim the same or any part thereof, by, through of*under Grantor, but not
otherwise, subject to the terms, conditions and provisions set foﬁ herein, including but not
limited to the Permitted Exceptions.

EXECUTED this day of

GUEN];FYER DEVELOPME

LLC, a
Texasﬁl‘ﬁmted liability company :

STATE OF TEXAS
COUNTY OF BE
This instrument wa;

GUEN T

Notary Public, State of Texas

Schedule of Exhibits::

Exhibit A — Easement Area -- Field Notes
Exhibit B — Easement Area -- Drawing
Exhibit C — Grantor's Property
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EXHIBIT "A"
TO
UNDERGROUND STORMWATER EASEMENT

LEGAL DESCRIPTION OF EASEMENT AREA

[To-be-attached]
See Attached
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EXHIBIT "B"
TO
UNDERGROUND STORMWATER EASEMENT

DRAWING OF EASEMENT AREA

See Attached
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EXHIBIT "C"
TO
UNDERGROUND STORMWATER EASEMENT

GRANTOR'S PROPERTY
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EXHIBIT C
TO
DEVELOPER PARTICIPATION CONTRACT

CONSTRUCTION DOCUMENTS

The g;gggtrucuon Docugentg shall be those plans, specifications Qd eg;gggg for the Project
i C f ! hi ill

illustra te the dimensions, materials : f const
details of the Project, as provided by Project Engineer and approyvé
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EXHIBIT D
TO
DEVELOPER PARTICIPATION CONTRACT

DEVELOPER COST ESTIMATE

See Attached
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EXHIBIT E
TO
DEVELOPER PARTICIPATION CONTRACT

DEPICTION OF PROJECT

See Attached

#3151162_v3
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CITY OF SAN ANTONIO
PUBLIC WORKS DEPARTMENT
CITY COUNCIL AGENDA MEMORANDUM

TO: Mayor and City Council
FROM: Thomas G. Wendorf, P.E. Director of Public Works

SUBJECT: Execution of Developer Participation Contract between City of San Antonio and
Guenther Development, L.L.C. for the Broadway Corridor Watershed SA6 Storm
Water Drainage Project

DATE: December 15, 2005
SUMMARY AND RECOMMENDATIONS

This ordinance appropriates funds and authorizes the execution of a Developer Participation
Contract between the City of San Antonio and Guenther Development, L.L.C. and authorizes the
execution of an Underground Storm Water Easement agreement.

This ordinance also authorizes the City of San Antonio to pay for the cost in the amount not to
exceed $4,248,276.00 to oversize a drainage facility and its improvements extending from the
intersection of Alamo and Cunningham Streets to the Catalpa Pershing Channel in Brackenridge
Park (ButterKrust Site) in connection with the Broadway Corridor Phase I, Part II, a 2005 Storm
Water Revenue Bond Project located in Council District 2.

Staff recommends approval of this ordinance.
BACKGROUND INFORMATION

December 9, 2004 the City Council approved a 19.5% Rate Increase to the Storm Water Fee to
issue Storm Water Revenue Bonds that would allow for the funding of eleven Regional flood
control projects. Regional flood control projects by definition have a drainage area greater than
1.5 square miles and provide a positive impact to the watershed in which they are located.
Projects of this nature can be classified as infrastructure recapitalization, major storm water
outfalls, regional storm water detention facilities, and low water crossing mitigation. The eleven
projects approved were selected using the same selection criteria utilized for the 2003 Storm
Water Revenue Bonds. This selection criteria included 1) Linkage with a Master Plan, 2) Ability
to leverage non-city dollars, 3) Project initiation within four years, 4) Continuity of a prior
authorized bond project, 4) Existence of completed engineering plan, 5) Public or Council
request, 6) Safety, health or ADA Project and 7) Infrastructure Model.

Among these eleven projects the “Broadway Corridor, Phase 1” project was designated for
construction. Storm water drainage improvements to the Broadway Corridor remains a priority
among City Council. The ButterKrust site, which is in the Broadway Corridor is currently being




redeveloped by Guenther Development, L.L.C., into their corporate headquarters and test
kitchens.

Part of the redevelopment effort of the project site, requires Guenther Development, L.L.C. to
adequately carry onsite water resulting from a 100-year storm event by constructing a drainage
facility on site that would carry approximately 57 cubic feet per second (cfs) of storm water
runoff from the property. To accommodate City needs, Guenther Development, L.L.C. has
agreed to oversize that drainage facility to convey 1503 cfs of storm water run off generated from
approximately 343 acres upstream from the property. Guenther Development, L.L.C. has also
agreed to grant to the City, for consideration for One Dollar ($1.00), drainage easements on the
ButterKrust Site for completion of the drainage improvements. This use of a Developer
Participation Contract will result in an expedited construction schedule and cost savings that will
result in a 12 — 18 month project implementation timesavings as well as significant cost savings
to the City. - This project also matches several of the bond project selection criteria such as: the
leveraging of non-city dollars, project initiation within 4 years, and public or Council request.

Section 212 of the Texas Local Government Code allows municipalities to contract with a
developer to construct public improvements related to the development and to participate in the
cost thereof. This agreement provides funds from the City that will be used to pay for 96% of the
engineering costs and expenses to prepare the construction documents, including engineering
fees and expenses for studies, opinions of probable costs and other expenses related to the
watershed and 96% of the cost and expenses to construct the project, being the agreed cost of
over sizing the drainage project to accommodate the City. The total cost of this project is
estimated to be $4,425,287.50. The City share of this project will be capped at $4,248,276 and
Guenther Development, L.L.C. will provide $177,012. For a total project cost of $4,425,288.00

It is anticipated that construction on this project would begin in the 3™ Quarter of 2006 and be
completed by December 2007.

POLICY ANALYSIS

This ordinance is a continuation of City Council’s commitment to leverage funds with private
entities to support infrastructure improvements.

FISCAL IMPACT

This is a one-time capital expenditure in the amount of $4,248,276. Funds in the amount of
$4,248,276 are available from the 2005 Storm Water Revenue Bonds made payable to Guenther
Development, L.L.C.




The table below illustrates the projects funded through the project fund and the fund’s balance.

BROADWAY CORRIDOR PHASE I PROJECT FUND $9,631,972.00

Developer Participation Contract between the City of San Antonio and Rio Perla | $4,135,258.00
Properties, L.P. (Rio Perla) for the Broadway Corridor Storm Water Drainage
Project — approved March 10, 2005.

Amendment to the Developer Participation Contract authorized the cost savings
from the Broadway Corridor Storm Water Drainage Project to be used for street and
drainage improvements to Pear] Parkway — approved November 17, 2005.

Professional services agreement with Pape-Dawson Engineers, Inc. for engineering |  $161,466.40
services and drainage improvements along the Broadway Corridor — For future City
Council consideration.

Developer Participation Contract between the City of San Antonio and Guenther $4,248,276.00
Development, L.L.C. for the Broadway Corridor Watershed SA6 Storm Water
Drainage Project — December 15, 2005.

PROJECT FUND BALANCE $1,086,971.60

COORDINATION

This ordinance has been coordinated with the City Attorney’s Office, the Office of Management
and Budget, the Contract Services Department and the Finance Department.

SUPPLEMENTARY COMMENTS
The Discretionary Contract Disclosure Form required is attached.
ATTACHMENTS

1) Project Map

%M ///ﬂ%

Thomas G. Wendorf, P. E.
Director of Public Works

Assistant City Ma oot

Sheryl Sculley /e
City Manager




